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The modern tendency of our courts is to cultivate clearness and 
brevity — opinions are growing shorter, statements are abbreviated 
and lucidity in expression is sought. Why do we continue in 
briefs and the Courts in opinion to speak of 
Why Appellant — "Plaintiffs and Defendants in Error?" Would 
and Plaintiff in not the use of the words "Appellants and Ap- 
Error? pellees" serve the same purpose? Except in 

the formalitv of pleading, we do not now in 
chancery proceedings speak of Complainants and Respondents. 
It has not been so many years since we spoke of "Orators humbly 
complaining," and "as in duty bound ever praying-, etc., etc." 
Who uses the "Orator" now in a bill in chancery? The humble 
prayer for the Chancellor's good health has become as infrequent 
as the expression "Here's to your good health," will soon be, if 
certain individuals, male and female, in this Commonwealth can 
have their own way. 

We can sympathize with the sentiment which moved dear old 
"John B." when he himself concluded, and urged his scholars to 
conclude a declaration with "and thereupon he brings his suite," 
and regretted that no man dared now to speak of a defendant as 
"being in the custody of a plea." 

But sentiment is dying out. The distinctions between Law 
and Chancery are beginning to be very lightly shaded in many 
respects. Would it not save printer's ink and some confusion if 
we used "Appellant and Appellee," both where the appeal lay 
from the Law, as well as from the Equity side of the Court, and 
would *we not gain rather than lose by the change ? Pardon the 
writer. He should have said "where the writ of error" was 
granted from the Law, as well as where "the appeal" was granted 
from the Chancery side of the Court. May we not "humbly pray 
the honorable Court" to consider the propriety — we dare not say, 
wisdom — of suggesting .the use of the word "Appeal" to be used 
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in both Law and Equity cases — and "Appellant and Appellee," to 
express the relative position of those who are suitors at the Bar 
of the Appellate Court? 



We are informed that a bill will be introduced at the next ses- 
sion of the Legislature, requesting the judges of our Supreme 
Court to don official gowns. We may expect much cheap wit and 

some opposition in regard to this measure. We 
Gowns, sincerely hope, however, that it will pass nem. con., 

although we must confess we see no necessity for it. 
In our judgment the Supreme Court long since should have of 
its own motion taken this step. That it meets with the approval 
of the Bar is evidenced by the passage some years since of a 
resolution by the Bar Association of this State, requesting the 
Court to wear the Gown. That it lends dignity to the Bench 
goes without saying. Why should the Court hesitate to do that 
which we believe every other Supreme Court of the Union has 
done? To have the Legislature request it might be taken as an 
evidence of popular approval. But why wait for the ever doubt- 
ful result of a joint resolution, which may meet with captious 
objections? There has always been in Virginia Courts too little 
regard paid to form and ceremony. The opening of the average 
Court — which should always be accompanied with some sem- 
blance of solemnity and dignity — generally consists of the Judge 
walking on the Bench, nodding to the few members of the Bar 
who stand about with their hands in their pockets, whilst the 
sheriff gabbles out an unintelligible formula. 

Our Supreme Court in the years gone by was opened with no 
ceremony whatever. Now the opening of that Court is con- 
ducted with dignity and in "due form." Why should it not add 
to its dignity by the adoption of suitable raiment. There is a 
"majesty" which should hedge the Court as well as the King. 
For the Court is the visible embodiment of the Law — the symbol 
of that supreme earthly power upon which depends the safety 
and well being of the State. It should be as much in uniform 
when engaged upon duty as the Soldier or Sailor who may be 
called upon to enforce its decrees. Its uniform indicates its sepa- 
ration from the mass ; its high and solemn position as the supreme 
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arbiter of right and wrong. Only the foolish can smile at the 
adoption of robes which give dignity and uniformity to the per- 
sonal appearance of a tribunal. Herr Teufelsdrockh was not far 
wrong when he wrote: "All symbols are properly clothes — all 
forms whereby spirit manifests itself to sense, whether outwardly 
or in the imagination, are clothes — not only the parchment Magna 
Charta — which a Tailor was nigh cutting into measure — but the 
Pomp and Authority of Law, the sacredness of Majesty are 
properly a Vesture and Raiment." 

Let the Court commence the New Year with a new feature in 
the adoption of an old and proper custom. 



In the case of the Chesapeake & Ohio Railway Company v. 
Fortune, decided at the November term, 1907, our Supreme Court 
has taken another step in the right direction in regard to the re- 
fusal of instructions. Here certain instructions 
Instructions, were asked by the defendant, which were in them- 
selves free from objection as far as anything in 
the record shows, but the lower court declined to give them. The 
Supreme Court, however, held that as the instructions given in 
the case, which were without error, fully covered the case and 
were sufficient to enable the jury to correctly apply the evidence, 
that the refusal to give other instructions was under the circum- 
stances harmless error. As we have several times insisted, both 
in a leading article and in editorials, that our whole system of 
instructing juries is more liable to lead to injustice than to a right 
determination of the truth, any decision of our court of last re- 
sort which looks to the prevention of the needless multiplication 
of instructions in any given case, is to be and must be heartily 
welcomed by all those who desire to see the verdicts of juries 
arrive as nearly at the right as may be possible. 



No decision of the Supreme Court will be more heartily ap- 
proved by the profession than that in the case of Roller v. Murray, 
decided November 21st The Court holds in this case that despite 

the implied repeal by omission from the Code of 
Champerty. 1849 of the Act of December, 1792, defining the 

offense of champerty and prescribing its punish- 
ment, that champertous contracts are void in this State. The 



726 13 Virginia law register. [Jan., 

Court, very happily we think, doubts if the implied repeal of this 
statute takes away the criminality of the offense, thus leaving the 
making of champertous contracts a very risky business, both from 
a civil and criminal standpoint. We suppose there are very few 
lawyers — especially those who do any large collecting business — 
who are not constantly urged to take claims and sue upon them 
at their own risk, the bait of a large share of the recovery being 
offered to tempt the attorney from the high nature of his calling. 
We would not advise the young lawyers to whom such offers are 
made to follow the example of an old lawyer we wot of, who 
once returned a claim sent him with an offer of this kind, with 
the following note : "Sir, I am not knave enough to wish to vio- 
late the law, nor fool enough not to know the law which I am 
asked to violate. You must be one or the other to make such a 
request of me; so I return your claim." Yet we hope that most 
lawyers to whom such offers are made will return them to their 
clients and be able to state now that such contracts are expressly 
held in the State of Virginia to be against the law. 

The spirit of commercialism which lately has been creeping 
into the practise of the law, as well as into almost everything else 
in this nation, needs something to check it and remind the lawyer 
that he is something more than a mere "fee-making animal ;" that 
courts of justice are established a good deal like the sword, as 
the ultimate resort for disputed rights and that the highest class 
of lawyers should discourage litigation as far as possible and 
certainly not lend themselves to litigation for their own benefit 
and become as it were, partners in the suit before the court. 

Contingent fees for a long time in England were held to be in 
violation of both law and etiquette. There was, and still is, some 
reason against them, but as the doctrine of costs in America is so 
entirely different from that in England, the contingent fee here is 
not open to the same objection urged against it in the mother 
country, where indeed, we are informed it is no longer considered 
unprofessional. But the agreement to pay costs by an attorney, 
in order that a suit may be brought, has always been held, and 
we hope ever will be held, improper. Yet we have heard members 
of the profession who stood well in their calling, use the same 
argument in regard to champertous contracts which was used 
before the court and which did not prevail — that is to say, that 
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the repeal by omission of the statute concerning champerty, in- 
dicated that it was no longer considered by the Legislative body 
an offense either civil or criminal. The present decision we hope 
finally and forever settles this view of the case. 

A high and well deserved compliment is paid to Judge Haas, in 
this case, the Supreme Court adopting as its own, the able opin- 
ions handed down by him. 



A few weeks ago a certain jurist of the state of New York, in 
addressing a body of law students, said : "What we need in New 
York City are real lawyers who practice their profession as a 
profession and not as a business." He might 
The Lawyer as have said that this is the need of the whole 
a Business Man. country. The idea that the modern lawyer 
must be essentially a business man is one with 
which all have been thoroughly familiarized in the last half dozen 
years. But in all probability nothing has done the profession 
greater injury. Could anything be more unsocial than the idea 
that the men who are trained as the craftsmen of society, the 
builders and custodians of its laws and legislation, should go into 
the marts of trade, learn to bargain and forget to learn ! 

How many great lawyers have we in this country, men whose 
learning, whose constructive and interpretative legal ability stand 
out and are observed with something of the old-time reverence 
for the lawyer of attainment? How many? We fear the num- 
ber of such is growing smaller every day. The great number of 
cases that have to be reversed by the higher court on account of 
their poor preparation by lawyers who are essentially business 
men, as also the number that never should have gotten into the 
courts at all, had the attorneys known more about the law and 
less about business, bear testimony to this. It is even said that 
a short time ago there was a judge in the Supreme Court of New 
York who did not know what hearsay evidence is. This is what 
commercialism has done for the learned profession. If a feeling 
something akin to disgust is inspired by this spectacle, who can 
complain, knowing how great and how noble are the possibilities 
of the lawyer's profession and how far short of their true realiza- 
tion many of its present practitioners fall. 
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The importance of the attorney's position with respect to the 
courts is well pointed in In re Applicants for License, 143 N. C. 
1, 10 L. R. A. (N. S.) 288, 55 S. E. 635, in which it is said: 
"The attorney is a necessary part of the judicial system, and his 
vocation is not merely to find persons who are willing to have law 
suits. He is the first one to sit in judgment on every case, and 
whether the court shall be called upon to act depends on his de- 
cision." Imagine a lawyer, however great his business ability may 
be, who does not know what hearsay evidence is, "sitting in judg- 
ment" on any case necessitating a knowledge of the law. Rather 
disastrous to litigants! 



Of course "misery loves company," and we might have de- 
rived a deal of satisfaction from the verdict in Mrs. Bradley's 
case, because it afforded us a chance to crow over another juris- 
diction just as lawless as we are, and di- 
The Unwritten verted the accusing eyes of the world from 
Lawless Virginia, us for a brief space at least, but we are so 
severely arraigned in a recent editorial in the 
Canada Law Journal, that we fear there is "no help in us." After 
stating that the unwritten law means that, as regards certain of- 
fenses, any man, or any body of men, are justified in making a 
law for themselves, and carrying it into effect without any re- 
spect for the ordinary tribunals, or the rules and principles by 
which they are governed, and this is done, not under the spur 
of sudden provocation, but by premeditated action, and defended 
as necessary for the protection of society, it is said : 

"In obedience to this barbarous code we find that in the United 
States a certain class of offenders may be dealt with by those 
whom they have aggrieved, and the death penalty inflicted, with- 
out the aid of judge, jury, or executioner, without any inquiry 
into the merits of the case, and without any fear of ulterior con- 
sequences. Thus rape, adultery, seduction, slander and defama- 
tion of character, especially of a woman, may be punished by a 
shot from a revolver, or stab from a dagger, without the formality 
of a trial, and with perfect impunity to the person who under- 
takes the duty of thus giving effect to public opinion. The sur- 
vivor of a fatal duel must be acquitted if the duel was fairly con- 
ducted, and a man who kills another in a fair fight must equally 
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be held blameless. No wonder that where such doctrines prevail 
Judge Lynch is supreme, and cases of homicide are of frequent 
occurrence. This doctrine of the unwritten law has also received 
the sanction of regular judicial authority. In a recent case a 
judge of the State of Virgnia, when a jury had, in a trial for 
murder, given a verdict of not guilty, thus addressed them : 'Gen- 
tlemen of the jury, I thank you for a verdict which I think will be 
approved by the public. It is an established precedent in the State 
of Virginia that no man tried for defending the sanctity of his 
home should be found guilty.' " 

Commenting on this case, the Albany Law Journal says : "By 
the written law of Virginia and of every other state it is a crime 
for any man to take the life of another through private revenge, 
or for any other cause save in the extremity of defending his own 
life. When a jury renders a verdict of 'not guilty' on a confessed 
violation of that law, they bring the law and the courts into con- 
tempt. They have violated their oaths, and the judge who com- 
mends them is a self-confessed anarchist." 

The learned editor of the Canada Law Journal says further: 
"Under this code the right of every man, whether white or col- 
ored to have a fair trial, is denied. There is no security for life 
or property, both are alike at the mercy of a mob, or of an in- 
dividual acting under the influence of some outrage committed, 
and wreaking vengeance without time being taken, or effort made, 
to find out the truth. Under such a system, what protection is 
there for the innocent, what assurance that this rash assumption 
of judicial authority may not be made a weapon for private re- 
venge, rather than the punishment of crime?" 

But what hurts most (for we are bound .to admit much of the 
foregoing) is that the Dominion of Canada is warned against fol- 
lowing the example of their neighbor's bad boy to the south, lest 
they fall upon evil days. To think of this hitherto correct and 
dignified old Commonwealth being held up as an object lesson, 
not only to its sister states, but to the world at large ! He says : 

"We do not refer to the conditions above described for the sake 
of making any comparison as between them and those prevailing 
on our side of the border. We refer to them by way of warning 
lest we ourselves should fall into the same class of error. We 
are liable to the same influences, and to the same temptations, and 
—5 
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it is for those who may have any power of controlling or directing 
public opinion to use that power and that influence so that the 
spirit of law shall not yield to the spirit of lawlessness. Those in 
authority should make it manifest that by the power of law, as 
exercised through the regular courts of justice, the right of every 
man, no matter of what crime accused, to a fair trial is secured — 
that no crime, no matter how trifling or how serious, shall escape 
punishment, that by no hasty judgment shall there be any fear of 
the innocent being confounded with the guilty, and lastly, that the 
course of justice shall be swift as well as certain, and that no in- 
fluences, or mere technicalities, shall interfere with or impede the 
execution of its judgments." 



There is a steady and rapid increase of crime in this country 
which should command more attention from the public authorities 
than is generally given it. The columns of daily newspapers bear 
testimony to the fact that criminality in every form 
Increase is broadcast, and that in every city of the country 
of Crime, the burglar and highwayman find abundant opportu- 
nities, while murders have become more numerous 
than ever before in our history. The last authoritative criminal 
statistics are of 1890 and they show a large increase in every 
phase of crime, but particularly so in acts of the most heinous 
character. The record of murders in this country for the six 
years from 1884 to 1889, inclusive, gives a total of nearly fifteen 
thousand, the last year exceeding by several hundred either of the 
preceding years in the number of lives taken by violence. It is 
interesting to note that but few more than ten per cent, of the 
murderers were legally executed, the larger number of them who 
paid the penalty of their crime, having met retributive justice at 
the hands of lynchers. By way of showing the difference in re- 
sults of dealing with murderers by "due process of law" and by 
the system of Judge Lynch, it is stated that of the nearly fifteen 
thousand persons charged with murder last year only five hundred 
and fifty-eight were legally executed and nine hundred and 
seventy-five were lynched. 

There has long been complaint, and it would seem from the 
facts, very justly so, of the slow and uncertain course of justice 
in this country as in large part accounting for the increase of 
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crime. When it is shown that in a period of six years murder 
was legally punished in only one case out of about twenty-seven, 
it is impossible to avoid the conclusion that there is some radical 
fault in our legal system. Whether it be in the delays of courts, 
the method of constituting juries, or in a popular hostility to 
capital punishment, it is extremely difficult to determine, but it is 
quite likely that all these have their influence. It is maintained by 
experienced jurists that the law's delay is very potent in encour- 
aging crime, since under most circumstances the criminal is the 
gainer by such delay, especially in other than capital crimes, while 
even as to these it not un frequently happens that public sympathy 
is worked upon in behalf of an accused person when a long period 
intervenes between arrest and trial. Almost everybody knows 
of a case where maudlin sentiment has been worked up in a com- 
munity in behalf of a prisoner that has resulted in defeating 
justice. There has been a great deal of criticism, also, of the 
system of constituting juries in criminal cases, which is in most 
of the states practically the same now that it was when the sys- 
tem was first instituted. With regard to popular sentiment re- 
specting capital punishment, the claim that there is a growing 
prejudice against the death penalty, which has recently been 
freely urged in some of the states by the advocates of a repeal of 
the law providing for capital punishment, we believe to be ill- 
founded. The argument derived from the fact that there are so 
few legal executions seems plausible, but it is by no means con- 
vincing that the general popular judgment is unfavorable to cap- 
ital punishment. 

But it is a condition, and a very serious one, that confronts us, 
and in looking for a practical way to meet it, not much help will 
be derived from discussing theories. When regard for human 
life appears to be everywhere growing less and the record shows 
the murderous impulse to be steadily advancing, it is necessary to 
determine what sure and summary remedy society can apply to 
such a state of affairs. The only rational recourse must be to a 
prompt and effective execution of the laws. This duty devolves 
upon the courts, which, while regarding to the utmost all that is 
implied in "due process of law," should refuse to countenance or 
tolerate any of those devices or expedients by which justice is de- 
ayed and criminals are enabled to profit unduly. 
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The question whether a State car. grant a divorce that shall be 
valid throughout the Union when the defendant had established 
an individual domicile in another State, and is 
"Matrimonial not personally served and did not appear at the 
Domicile." trial, seems to hinge on the fact that the de- 

creeing State may nevertheless be the "matri- 
monial domicile" of the contracting parties. A perplexed corre- 
spondent of Bench and Bar propounds this conundrum in its 
current issue : 

A man who had lived all his life in Massachusetts came to 
New York Citv and married a woman who had never been in 
Massachusetts, or, prior to the day of the marriage, in New York. 
After spending a honeymoon of sixty days in New York, the hus- 
band and wife separated, the wife remaining here, the husband re- 
turning to Massachusetts. 

What was the matrimonial domicile of the husband ? 

English decisions have firmly grounded the doctrine that "the 
domicile for the time being of the married pair affords the only 
true test of jurisdiction to dissolve their marriage." Scotch jus- 
tice determines the jurisdiction for constructive service by refer- 
ence to the latest residence of the married couple before separa- 
tion. The United States Supreme Court in the Atherton case 
assumed jurisdiction for the State in which husband and wife had 
lived together with the mutual intention of making it their perma- 
nent home. In the Haddock case the Supreme Court said that 
"the decision was expressly placed upon the ground of matri- 
monial domicile," and not "on the mere ground of the individual 
domicile of the parties." 

Bench and Bar, therefore, answers the question of its corre- 
spondent by saying that New York would be the matrimonial 
domicile of both husband and wife, provided they had meant to 
establish there a permanent home ; otherwise they would have es- 
tablished no matrimonial domicile at all. In this case it would ap- 
pear that a divorce granted in New York, or in any State, without 
personal service, need not be treated as valid outside its limits. 



The Law Register extends its hearty congratulations to its 
worthy contemporary "The Bar," upon its arrival at majority. 
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And this is not without importance for it will doubtless be re- 
garded as a binding precedent upon other 
Greetings to journals laying claim to manhood. Fourteen 
"The Bar." years is the age of majority for law magazines, 
and by that time the wisdom teeth are presum- 
ably cut, notwithstanding it is just "able to stand alone." This is 
incongruous, but nevertheless true. It makes The Register feel 
very old to see "The Bar" "feeling its years" already, knowing 
what a great discrepancy exists between their ages. We are en- 
tirely in accord with "The Bar" in its appeal to lawyers to keep 
abreast of their profession by reading its current literature, and 
because of the vast number of law magazines published through- 
out the world, the busy lawyer can only find time to read with 
care that issued in his own State. 



In a way the courts in this country have fallen upon evil days. 
They have stood in the way of many things eagerly desired by 
lestless and energetic parties, factions, and leaders, and these have 

sought to bend them to their will, or to 
The Attitude of the push them aside. Nearly all the labor 
People Towards organizations and their spokesmen are 

the Courts. more or less hostile to the courts, and at 

the other end of the scale, a good many 
wealthy and powerful men have shown a like spirit, each class 
inspired by its immediate rather than its lasting interest. Politi- 
cians of the opposition party have condemned the courts for in- 
validating laws in the line of their idea, while the President 
himself showed unseemly impatience when a certain federal judge 
differed from him in his construction of the Constitution. But 
there is nothing new in this, nor does there seem to be any im- 
mediate signs of its abatement, as is shown in an editorial in the 
Central Law Journal entitled "Attack upon the Judiciary because 
of the Enforcement of Sunday Laws." It was said in part that 
"the serious reflection which comes forcibly to us from this inci- 
dent, however, is the fact that if the people of any community are 
going to rise up and condemn the members of the judiciary for 
performing their duties with rigid impartiality and absolutely 
without fear of consequences, the people will soon discover that 
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competent men in the legal profession will refuse to enter public 
service." And he cites an incident in which a certain able circuit 
judge was denied re-election by the voters, because he undertook 
to deliver a well-deserved reprimand to a certain labor union. In 
conclusion he says: "Let us have done once for all with these 
'storms of public indignation' against members of the judiciary 
who are honestly performing their duty and impartially enforcing 
the laws which the people themselves have made effective through 
their own representatives." And says that "if the public secular 
press cannot see the gross impropriety of such animadversions 
upon the judiciary, let the members of the American bar every- 
where stand shoulder to shoulder with the judge who may be thus 
unjustly censured." 

All this, however, is merely history repeating itself. Every 
party in our history has in its turn tried to limit the power of the 
judiciary when that power barred the way to the success of party 
plans. But of late, with the rather feverish activity of the public 
mind, the criticisms of the courts, federal and state alike, have 
become more unrestrained, more bitter, and possibly more danger- 
ous. Only in the last few years in Virginia, we have had cases 
of contempt of court, the most flagrant in its history. In a recent 
number of the Columbian Law Review, Justice John Woodard 
of the appellate division of the supreme court of New York 
contributes a careful and sound paper on "The Courts and the 
People" which ought to have a wide circle of readers, because it 
brings out so forcibly the real function of the judiciary as the 
perennial defender of the rights of the people to have their de- 
liberate will as expressed through the legislative department 
enforced. He points out that the constitution, whether of the 
United States or of one of the states, is the product of a process 
in the nature of a referendum. He shows further that the consti- 
tution is a standard to which every law must conform, but that if 
it were to be interpreted and applied by the legislature for the 
time being, it would soon loose all the authority of a standard and 
become confused, obscure, and ineffective. At this point comes 
in "the judiciary as a separate, distinct, detached and independent 
function of the government" — the last and crowning political 
growth of our Anglo-Saxon civilization. It does its work as a 
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rule with care and deliberation. It can only act in the adjudica- 
tion of specific cases involving individual rights. There is nothing 
theoretical or abstract or notional in the net result of its decision, 
as is necessarily the case with the legislative department of the 
government. Errors as a matter of course are sometimes made, 
but they are generally eliminated in time either by the courts or 
by the lawmakers. And it is a noteworthy fact that in the vast 
number of acts that pass the legislature every year, a very small 
per cent, are declared unconstitutional by our court. In short the 
work of the judiciary is, for the most part, rather preventive than 
curative, and when the public at large come to regard our courts 
vtith any other feeling than that of profound respect, the main 
bulwark of our personal liberty will be impaired thereby. 



NOTES OF CASES. 



Electric Light Company's Right to Refuse Service to a Customer. 
— The county court of Steuben county in Benson v. American Illumi- 
nating Company, 102 New York Supplement, 306, upholds the right 
of an electric light company to shut off the current without liability 
to the customer, where after the company has wired an office for 
light the customer makes defective connections with other wires, 
causing danger by fire, and refuses to remedy it. Under such cir- 
cumstances, whatever damages the customer suffers by being de- 
prived of light is due to his own fault, and not to the fault of the 
company. 



Rights of Rival Telephone Companies. — The Utah Supreme Court 
in Rocky Mountain Bell Telephone Company v. Utah Independence 
Telephone Company, 88 Pacific Reporter, 26, concedes the right of 
a new telephone company to adopt the same number for its trouble 
department as that used by its older competitor without fear of in- 
junction on complaint of the older company. The fact that the older 
company's patrons might by mistake call up the rival company and 
tell it of defects in their telephones the court does not regard as 
ground for injunctive relief. 

Distinction between Residence and Domicile. — In Pickering v. 
Winch, 87 Pacific Reporter, 763, the Supreme Court of Oregon notes 
that residence and domicile are not interchangeable terms, and 
draws a distinction between such terms. Residence denotes a place 
of abode, whether temporary or permanent, while domicile denotes 



